I. INTRODUCTION
In an earlier piece, 1 I suggested that the ALI proposals on domestic partnerships, 2 by assuming cohabitation and marriage were similar, but only for the limited purpose of dissolution, 3 had created a default rule 4 that few would want. 5 Unprotected parties who would * William G. Hammond Professor, University of Iowa. I would like to thank the participants at the Florida State University College of Law Symposium on Default Rules in Private and Public Law, especially Ian Ayres, Dan Farber, Eric Posner, and Jim Rossi. I would also like to thank Jim Lindgren, Eric Rasmusen, Richard McAdams and other participants at the Midwestern Law and Economics Association meeting for their helpful comments, particularly Douglas W. Allen, who ran some of the regressions, and Leslie Harris, who put me in contact with the Oregon Task Force on Family. Research assistants who worked tirelessly collecting court data include Nathan Brandeberg and Jamil Gill. 3. As may be obvious from its title, the ALI PRINCIPLES do not attempt to directly influence ongoing family relationships. Thus, "[i]n view of the scope of these Principles, Chapter 6 is limited to the following question: What are the economic rights and responsibilities of the parties to each other at the termination of their nonmarital cohabitation? Chapter 6 does not create any rights against the government or third parties." ALI PRINCIPLES, supra note 2, at 32. 4. There are several articles that discuss default rules. See, e.g., Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of Default Rules, 99 YALE L.J. 87, 87 (1989) ("The larger class [of legal rules of contracts] consists of 'default' rules that parties can contract around by prior agreement, while the smaller, but important, class consists of 'immutable' rules that parties cannot change by contractual agreement."); Frank H. Easterbrook & Daniel R. Fischel, The Corporate Contract, 89 COLUM. L. REV. 1416, 1429 (1989) (" [M] any remaining terms of the corporate arrangement are contractual in the sense that they are 'presets' of fall-back terms specified by law and not varied by the corporation. These terms become part of the set of contracts just as provisions of the Uniform Commercial Code become part of commercial contracts when not addressed explicitly."); see also Richard Craswell, Contract Law, Default Rules, and the Philosophy of REV. 497 (1998) . Even more relevant to this Article, fiduciary duties can be seen as default rules. See, e.g., Tamar Frankel, Fiduciary Duties as interests of children. In other words, after experimentation with joint custody, some states have realized that continual moving between households may be harmful to children, 13 that the bulk of newly divorced spouses cannot remain as positively involved with each other on an everyday basis as joint physical custody requires, 14 or that the presumption is causing more litigation to already crowded dockets. 15 One example of the movement toward and then away from joint physical custody comes from Wisconsin. The Wisconsin Assembly set up a commission in 1983:
to study, among other things: (1) existing laws relating to child custody determinations in actions affecting the family and the limitations of those laws; (2) ways to encourage shared-parenting options, including imposing joint custody without the agreement of both parties; and (3) ways to provide support services to families involved in custody matters to ensure that the best interest of the child continues to be served after a child's parents become divorced or separated. 16 The report generated a significant amendment to the Wisconsin statutes in 1987, article 355, section 25-34, to permit awards of joint custody even if one party did not agree to the award. Between 1980 13. One option is to have the parents do the moving. Dr. Robert Shuman, testifying as to the child's best interest, suggested that an "ideal custodial arrangement" would involve the child living in one house and the parents would rotate in and out. The parties are equally unhappy with the decision of the trial court, and both agree that joint custody is not in the best interest of the children. Interestingly, the trial judge himself stated at the conclusion of the May 12 hearing that "there is no way that joint custody is going to continue to work in this case. I don't think it ever really operated or worked," and "joint custody is an onerous burdensome method of raising children between divorced people. It rarely really works." It is unclear why the trial judge chose, despite his own grave reservations, to order a joint custody arrangement in this case. Perhaps he ruled as he did because of the difficulty of choosing one parent over another, when both parties appear from the record to be loving, concerned parents, who are obviously eager to do their best for the children.
In any case, the parties appear to be in agreement that it would be in the best interest of the children for the court to grant custody to only one parent. Of course they disagree as to which of them is the more suitable parent to exercise that custody. Id.
15. The "sheer volume of cases" and congestion it caused was one impetus for creating the Oregon Task Force. OREGON TASK FORCE, REPORT, supra note 10, at 4. "In 1993, more than one-half of circuit court filings statewide were in family/juvenile law, but fewer than 20 percent of the court's resources were devoted to this critical area." Id. at 6. Similarly, 75,615 total civil suits were filed in Iowa in 2002, 48,126 of which were domestic relations cases while 27,489 were law and equity matters. STATE and 1992, joint physical custody awards increased from 2.2% to 14.2%, according to the Wisconsin Institute for Research on Poverty. 17 More recently, although joint legal custody is still preferred and the statute calls for maximization of time with both parents, the statute considers factors relating to the best interests of the child. 18 During the 2003 session, legislation was passed that would prevent an award of joint custody or custody to the batterer in cases of domestic violence. 19 Similarly, California legislation 20 stresses placement with both parents, where at all possible, as well as development of a parenting plan. 21 The statute provides in part: (bm), in determining legal custody and periods of physical placement, the court shall consider all facts relevant to the best interest of the child. The court may not prefer one parent or potential custodian over the other on the basis of the sex or race of the parent or potential custodian. Subject to par. (bm), the court shall consider the following factors in making its determination: 1. The wishes of the child's parent or parents, as shown by any stipulation between the parties, any proposed parenting plan or any legal custody or physical placement proposal submitted to the court at trial.
2. The wishes of the child, which may be communicated by the child or through the child's guardian ad litem or other appropriate professional.
3. The interaction and interrelationship of the child with his or her parent or parents, siblings, and any other person who may significantly affect the child's best interest.
4. The amount and quality of time that each parent has spent with the child in the past, any necessary changes to the parents' custodial roles and any reasonable life-style changes that a parent proposes to make to be able to spend time with the child in the future. (Feb. 27, 2004) , available at www.wcadv.org/?go=download&id=159. The press release noted:
Today at 1:00 p.m., Governor Jim Doyle will take action on a bill to provide critical protection to victims of domestic violence and their children. Assembly Bill (AB) 279 creates a rebuttable presumption against awarding joint or sole custody of children to a domestic batterer when there is evidence of a pattern or serious incident of domestic abuse. Until today, Wisconsin's child custody law presumed that joint custody was in the best interest of all children.
Id.
20. CAL. FAM. CODE § 3020 (West, Westlaw through 2006 reg. Sess. urgency legislation). The language is quite similar to that of Pennsylvania and Texas. 23 PA. CONS. STAT. ANN. § 5301 (West, Westlaw through Act 2005-96) (saying a purpose is "to assure a reasonable and continuing contact of the child with both parents"); TEX. FAM. CODE ANN. § 153.001(a)(1) (Vernon 2005) ("The public policy of this state is to assure that children will have frequent and continuing contact with parents who have shown the ability to act in the best interest of the child.").
21. E-mail from William Howe to author, supra note 9. [Vol. 33:779 (b) The Legislature finds and declares that it is the public policy of this state to assure that children have frequent and continuing contact with both parents after the parents have separated or dissolved their marriage, or ended their relationship, and to encourage parents to share the rights and responsibilities of child rearing in order to effect this policy, except where the contact would not be in the best interest of the child, as provided in Section 3011. 22 Although California courts awarded joint physical placement in nearly equal shares in most placements between September 1984 and April 1985, a very thorough study of approximately 1100 families in several counties by Professors Maccoby and Mnookin 23 reported that after a couple of years, even those couples who were supposed to be dividing custody equally had settled into patterns remarkably like traditional custody and visitation. 24 By the last quarter of the nineteenth century, traditional paternal custody and guardianship rights had been superseded in America; "judicial decisions and complementary legislation had established a MACCOBY & MNOOKIN, supra, at 102, also found that ten percent of fathers and seven percent of mothers asked for more physical custody than they actually wanted. Twenty percent of fathers who wanted maternal custody according to their interviews requested joint physical custody or father physical custody. In the unusual cases where mothers expressed a desire for joint physical custody in their interviews, a third of them still requested sole maternal custody. See ALI PRINCIPLES, supra note 2, § 2.02 reporter's cmts., at 102-03.
24. "[T]he proportion of families with joint physical custody awards that actually had what we have defined as dual residence dropped, from [fifty-two] percent to [forty-five] percent." MACCOBY & MNOOKIN, supra note 23, at 165. Even at the time of initial observation, more than two-thirds (67.6%) of the children lived with their mother, while only 16.3% lived in "dual" arrangements. Id. at 168 fig.8 .1. The authors wrote that the "relatively low level of correspondence" reflected, in part, "some informal agreements between parents that they would specify joint physical custody in their legal settlement, but that the children would actually live with the mother," and in some cases where "a joint physical custody decree emerged from extended conflict over custody, in which fathers secured a joint decree but did not assume the level of de facto contact required for our dual-residence classification." Id. at 165. They found that "[t]he most stable arrangement was mother residence." Id. at 170. While they did not find a "trade-off between custody and money issues," id. at 160, they did find that 9.8% of fathers and 6.7% of mothers asked for more physical custody than they actually wanted. Id. at 101 tbl.5.3. Approximately twenty percent of fathers who wanted maternal custody requested joint physical custody or paternal physical custody. Id. at 100 tbl.5.2. One-third of the small group of mothers who expressed a desire for joint physical custody requested sole maternal custody. Id. new orthodoxy, maternal preference." 25 Historically, these two concepts have been part of a progression that also included such rules as the "innocent parent rule" 26 and the "primary caretaker presumption." 27 The "best interests" of the child has always been the spoken goal, 28 though the indeterminacy of the standard has been thought to lead to the "trading" of financial assets for time with children. 29 25. MICHAEL GROSSBERG, GOVERNING THE HEARTH: LAW AND THE FAMILY IN NINETEENTH-CENTURY AMERICA 253 (1985) . The maternal preference rule highlights the need of a young child for the mother: 28. All state statutes, regardless of what they require substantively, contain language that sets the child's "best interests" as most important. The American Law Institute, unsurprisingly, states that the "primary objective of Chapter 2 is to serve the child's best interests." ALI PRINCIPLES, supra note 2, § 2.02(1). The differences, then, lie in the procedural and substantive ways that "best interests" are reached. Of course, dissolution of parental relationships rarely advances the interests of the child. PAUL R. AMATO By and large, the policy goal of frequent and continuing contact with both parents has not translated into rules requiring an equal or near-equal division of residential responsibility. While every state allows some form of joint custody, most states simply authorize it as a possible alternative rather than favor it. 31 Custody Preferences, 20 U. RICH. L. REV. 1, 3 (1985) . Other authors demonstrating concern about strategic behavior in child custody cases include 30. ALI PRINCIPLES, supra note 2, § 2.08 reporter's notes, at 211. 31. Id. § 2.08 cmt. a, at 211. A number of states have statutes that have some presumption or preference favoring joint physical. Id. In California, Conneticut, Maine, Mississippi, and Nevada, the presumption is narrow, operating only when there is joint agreement between the parents. Id. States, such as Oregon, that give deference to the parental agreement also favor joint custody as agreed to by the parents. Id. "In an additional six states, the preference in favor of joint custody is overcome by a showing that the child's best interests call for an alternative award, by a preponderance of the evidence." Id. This includes Idaho, Iowa, Kansas, Michigan, New Mexico, Missouri, and the District of Columbia. Id.
Only Florida's presumption favoring shared parental responsibility is stronger, in that it can be overcome only if the court finds shared responsibility detrimental to the child and applies even when the parents do not agree to it; the effects of this presumption, however, have been substantially offset by other rules. Id. The Florida law provides the following:
The court shall order that the parental responsibility for a minor child be shared by both parents unless the court finds that shared parental responsibility would be detrimental to the child. Evidence that a parent has been convicted of a felony of the third degree or higher involving domestic violence, as defined in s. 741.28 and chapter 775, or meets the criteria of s. 39.806(1)(d), creates a rebuttable presumption of detriment to the child. If the presumption is not rebutted, shared parental responsibility, including visitation, residence of the child, and decisions made regarding the child, may not be granted to the convicted parent. However, the convicted parent is not relieved of any obligation to provide financial support. If the court determines that shared parental responsibility would be detrimental to the child, it may order sole parental responsibility and make such arrangements for visitation as will best protect the child or abused spouse from further harm. Whether or not there is a conviction of any offense of domestic violence or child abuse or the existence of an injunction for protection against domestic violence, the court shall consider evidence of domestic violence or child abuse as evidence of detriment to the child. FLA. STAT. § 61.13(2)(b)(2) (2004). The ALI did not have the benefit of two statutes enacted after its publication. The Maine statute provides:
Allocated parental rights and responsibilities, shared parental rights and responsibilities or sole parental rights and responsibilities, according to the best interest of the child as provided in subsection 3. An award of shared parental rights and responsibilities may include either an allocation of the child's primary residential care to one parent and rights of parent-child contact to the other parent, or a sharing of the child's primary residential care by both parents. If either or both parents request an award of shared primary residential care and the court does not award shared primary residential care of the child, Joint custody, as I use the term in this Article, means that time with the children is shared equally or nearly equally by divorced parents. 32 It is to be distinguished from joint legal custody, which is the norm in nearly all states and which gives both parents major decisionmaking and information-receiving roles in the children's lives. 33 The primary custodial parent in joint legal custody situations makes day-to-day decisions, and the child typically lives with that parent, most frequently the mother, for anywhere between seventy and ninety percent of the time.
Statutory presumptions about custody are important because they set the tone for bargaining 34 for separating couples, about ninety percent of whom will resolve their differences without litigating. 35 In the court shall state in its decision the reasons why shared primary residential care is not in the best interest of the child. ME. REV. STAT. ANN. tit. 19A, § 1653 2.D.(1), amended 2004 Me. Legis. ch. 711. Similarly, the new Iowa legislation provides in part:
5. a. If joint legal custody is awarded to both parents, the court may award joint physical care to both joint custodial parents upon the request of either parent. If the court denies the request for joint physical care, the determination shall be accompanied by specific findings of fact and conclusions of law that the awarding of joint physical care is not in the best interest of the child. b. If joint physical care is not awarded under paragraph "a", and only one joint custodial parent is awarded physical care, the parent responsible for providing physical care shall support the other parent's relationship with the child. Physical care awarded to one parent does not affect the other parent's rights and responsibilities as a joint legal custodian of the child. Rights and responsibilities as joint legal custodian of the child include, but are not limited to, equal participation in decisions affecting the child's legal status, medical care, education, extracurricular activities, and religious instruction. H.F. 22, 80th Gen. Assem., Reg. Sess. (Iowa 2004), amending IOWA CODE § 598.41.
32. The last year that states were asked to report custody figures to the National Center for Health Statistics was 1990; nineteen states reported, and the average for joint custody was 15.7%, for mother custody 72.5%, and father custody 10.3%. SALLY C. CLARKE, U.S. DEP'T HEALTH & HUMAN SERVS., ADVANCE REPORT OF FINAL DIVORCE STATISTICS, 1989 AND 1990, at 25 tbl.18 (1995), available at http://www.cdc.gov/nchs/data/mvsr/ supp/mv43_09s.pdf. The state reporting the highest joint custody rate was Montana (44%) and the lowest was Nebraska (4.1%). That year Oregon reported 14% joint custody. Id.
33. "Decisionmaking responsibility refers to authority for making significant life decisions on behalf of the child, including decisions about the child's education, spiritual guidance, and health care." ALI PRINCIPLES, supra note 2, § 2.03(4). "Decisionmaking responsibility is the Chapter's term for what most states call 'legal custody.' It encompasses the authority to make significant decisions delegated to parents over their minor children as a matter of law, such as those relating to health care, education, permission to marry, and to enlist in the military." Id. § 2.03(4) cmt. f, at 125. 34. "This section states the criteria for allocating custodial responsibility between parents when they have not reached their own agreement about this allocation. These criteria also establish the bargaining context for parents seeking agreement." Id. these settlement cases, a hearing may be necessary to finalize the divorce and to incorporate the agreement the couple has already reached. 36 Custody rules matter as they set "endowment points" 37 for the bargaining couples.
II. BARGAINING AND DIVORCE
My first introduction to law and economics was not Richard Posner's "market for babies" 38 but Mnookin and Kornhauser's Bargaining in the Shadow of the Law, 39 which stands, as my teaching interests have, at the intersection of dispute resolution and family law. Through the years, Bargaining in the Shadow remains one of my favorites both because it is so teachable and because it holds so many interesting ideas. In practice, as with many theoretical models, Mnookin and Kornhauser's predictions do not always bear out. Their punch line is that with the change in custody laws (or endowment points) from a nearly infallible presumption in favor of the wife/mother to an indeterminate best-interest-of-the-child standard, women should lose. 40 Because they would be willing to settle to avoid even a small chance of losing custody of their children, women should 36. In Oregon, these cases are called "fasttrack" hearings. get less in property in an indeterminate custody system than they would under the older maternal preference rule. 41 Empirical research has shown that even with changes in child custody regimes, not much has changed-neither with the way parents share custody time nor with the way they (and courts) divide property. 42 Nor, as we will see from the empirical investigation that follows, does what other couples presumptively get when they go to court very closely relate to what most couples settle for on their own. 43 Scholars explain these apparent deviations from the Coase Theorem 44 in a number of ways. Some argue that the legal change did not bring about distributional changes because there were and continue to be significant transaction costs associated with divorce. That is, the rate of divorce changed. 45 (1993) , show that divorced wives with children received a mean of $9,313 in no-fault states, compared to $5,220 in fault states (as we define them). In most of these studies, however, the difference in payouts is not significant.
43. The couples who actually litigate divorce cases differ from those who settle in a number of ways. Though the law (legislated and common law) certainly applies to both the litigating and settling groups, the litigators in family law seem prepared to sacrifice not only material resources but the well-being of their children to make a point. Mnookin and Kornhauser mention this, but in the context of the greater willingness of mothers to settle. Mnookin & Kornhauser, supra note 29, at 956. People who choose to litigate rather than settle their divorce cases are also those who continue to ligitate after the divorce decree issues. Instead of resolving things peacefully, they resort to what Fisher and Rye call the BATNA, or best alternative to a negotiated agreement. 325, 326 (1998) ; sources cited supra note 6. Contra Ira Mark Ellman, the general transaction costs associated with proving grounds for divorce might be cancelled out by the increased transactions costs involved with proving "best interests.") 46 Mnookin and others working with him explained that, despite the fact that awards under the new statute themselves might change, people would settle into the more familiar pattern of maternal custody with paternal visitation. 47 Or there simply might be a change in the frequency of going to court rather than settling and a corresponding reduction of amounts paid to lawyers, increasing the couple's financial pie. 48 This Article offers another look at Mnookin and Kornhauser's bargaining paradigm, using the lessons learned from the literature on default rules and socioeconomics. 49 The socioeconomic nomenclature hints that the result will be more nuanced, that feelings and distributional consequences will factor into the account, and that any model offered will be subject to the scrutiny of empirical testing and "real life." More generally, I hope to begin a discussion of bargaining not merely in the shadow of the law but also through the powerfully distorting lens of violated trust. I ignore for the sake of simplicity, as Mnookin and Kornhauser do, the forty to fifty percent of couples who are childless at divorce, 50 since divorce bargaining in these cases feels 46. Proving best interests may require the use of expert psychological or psychiatric testimony, as proving adultery or abuse typically did not. In conflicted cases, states may require appointment of a guardian ad litem for the child, and the cost will typically be assessed to the parents. For example, the Uniform Marriage and Divorce Act (UMDA) states, "The court may appoint an attorney to represent the interests of a minor or dependent child with respect to his support, custody, and visitation." UNIF. MARRIAGE AND DIVORCE ACT § 310, 9A U.L. A. 13 (1973) . This section of the UMDA has been adopted in Illinois, Minnesota 50. In the sample of Johnson County divorces, Brinig, supra note 35, 169 of 348 couples, or 48.9%, had minor children when they divorced, so significant minority is not accurate. "In 1989 and 1990, just over half of divorcing couples had children under 18 years of one-rather than two-dimensional. What is left is the fairly typical case of a couple with at least one minor child, in perhaps a five to ten year marriage that has, in the language of cooks, "turned." 51 Perhaps it does not matter why, but a marriage begun with trust, hope and self-sacrifice has devolved into an exchange model (with tit-for-tat bargaining), 52 perhaps into what Lundberg and Pollak call the "separate spheres" marriage, 53 and finally to impasse.
At a core level, the couple no longer trusts. 54 My guess, though I have no data and am uncertain how I would get it, is that as with most other problems in marriage, this lack of trust can be found symptomatically or causally in their sexual relationship. 55 One spouse (or both) may actually violate the trust by becoming involved sexually outside the marriage. One spouse (or both), even though not physically involved, may accuse the other of infidelity or the legally lesser "disloyalty." 56 Or, perhaps more commonly still, one (or both) spouses may feel that the other no longer takes his or her sexual needs fully into account. One spouse may not trust the other for romance or orgasm. age at the time of their divorce, while 47 percent were childless or had children who were older than 18 years of age." CLARKE, supra note 32, at 2 (citation omitted).
51. For men in the United States, the average first marriage lasts 7.8 years before it ends in divorce; women remain married for 7.9 years before divorce, on average. At any rate, one spouse, typically the wife, 57 cannot handle the unhappiness 58 and files for divorce. Armed by counsel, 59 and perhaps under the watchful eye of a mediator, 60 bargaining ensues.
What happens to each spouse's feelings during this transitional period? Both spouses will, to some degree, feel confused or conflicted; afraid of the unknown future; depressed, 61 for to fail at marriage is, after all, to fail at something important; and lonely, since he or she probably has lost essential communication with the other spouse. 62 The primary custodial parent may also feel angry for having to deal with grieving children and overwhelmed by having to work and bearing nearly sole responsibility for household and child care. 63 Yet she will usually fare better psychologically because the routine, though complicated, at least resembles the old life. 64 The noncustodial spouse may well feel violated as does the victim of a burglary. 65 59. In the Johnson County "sample, of 140 cases with minor children under 14, all but 10 of the wives were represented, and all but 47 of the husbands. Only two of the petitioners, both wives, were unrepresented." Brinig, supra note 35, at 244 n.15. The numbers of unrepresented spouses are much higher in the Oregon data presented here, about fortyone percent.
60. "In the 1998 Johnson County sample only three cases were resolved by a mediator." Id. at 244 n.16. 61. For a discussion of the stages of divorce and the attorney as a guide to his client progressing through them, see Wilbur C. Leatherberry, Preparing the Client for Successful Negotiation, Mediation and Litigation, in NEGOTIATING TO SETTLEMENT IN 65. For a discussion of depression in noncustodial fathers, see Brinig & Nock, supra note 54, at 480 (finding nearly half a standard deviation more depression, even controlling for the divorce and economic events in their lives). For a Website indicating the depth of the anger, see that of the Indiana Civil Rights Council, supra note 10:
Thank you for your interest, support, desire and commitment in helping to quickly overturn the most destructive, cancerous, inter-related set of problems existing in America for at least the past three decades-all of which are rooted in, and can be traced back to, the systematic and widespread, absolutely ignorant governmental and judicial devastation of the traditional 'nuclear' family
We might expect several typical outcomes of divorce bargaining. One would be an extension of the "separate spheres," or minimal performance, solution envisioned for unhappy couples who stayed married in Lundberg and Pollak's article. 67 Lundberg and Pollak argued that instead of threatening divorce, an exit strategy, couples who were no longer happy would revert to the minimum performance required of husbands and wives, or "separate spheres" behavior. That is, wives would perform as good housewives, 68 and husbands as good breadwinners, 69 because they could not be criticized by outsiders or their spouses for playing these roles. 70 The assumed problem in the earlier piece on cohabitation was that the ALI domestic partnership chapter was selecting a default that no one wanted. Conversely, for commercial law, academics write that default rules are typically set to reflect what the parties, had they thought in advance, would have chosen, 71 or what most people unit, and the resulting massive financial, social, and moral deterioration irresponsibly inflicted upon the People, the Businesses, and the Taxpayers of this Great Nation in wholehearted factory style. Id.
66. Thus, there are cases in which husband or wife trusts the attorney for the other, when that is not advisable. Examples include Hale v. Hale, 539 A.2d 247 (Md. Ct. Spec. App. 1988) (rescinding unconscionable separation agreement after wife trusted husband that separation agreement was a precondition to their reconciliation, apparently until husband borrowed her suitcases to take his paramour on a vacation), and Francois v. Francois, 599 F.2d 1286 (3d Cir. 1979) (rescinding property settlement between husband and estranged wife after wife systematically bilked the husband of his considerable assets before leaving the marriage). There is also some evidence that men are more than occasionally surprised when their wives file for divorce. See Braver et al., supra note 57, passim (using the NSFH, authors note the large number of husbands who were surprised when their wives filed for divorce).
67. Lundberg & Pollak, supra note 53. 68. For example, they would ask for primary custody and would seek a share of the marital home rather than income-producing assets. 70. The most powerful discussion of this role-stereotyping phenomenon appears in Grillo, supra note 63, passim.
71. RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 413 (6th ed. 2003) (writing that default rules should "economize on transaction costs by supplying standard contract terms that the parties would otherwise have to adopt by express agreement"); Easterbrook & Fischel, supra note 4, at 1433 ("The gap-filling rule will call on courts to duplicate the terms the parties would have selected, in their joint interest, if they had contracted explicitly."); see also Douglas G. Baird & Thomas H. Jackson, Fraudulent Conveyance Law and Its Proper Domain, 38 VAND. L. REV. 829, 835-36 (1985) (saying the aim of fraudulent conveyance law "should provide all the parties with the type of contract that they would have agreed to if they had had the time and money to bargain over all aspects of their deal); Charles J. Goetz & Robert E. Scott, The Mitigation Principle: Toward a General Theory of would want. 72 Alternatively, default rules, whether coming from legislatures or courts, may be designed to fill contractual gaps in socially efficient ways. 73 The standard case for default rules in contracts was made by Charles Goetz and Robert Scott. 74 They argued that rational contracting partners might intentionally leave contract terms ambiguous, or incomplete. They might make incomplete contracts simply because the costs of continuing to contract were prohibitive or the unknowns too great. When encountering an incomplete but otherwise valid contract after the relationship had broken down, the courts would supply the missing term. They might do so by deciding what the parties Contractual Obligation, 69 VA. L. REV. 967, 971 (1983) ("Ideally, the preformulated rules supplied by the state should mimic the agreements contracting parties would reach were they costlessly to bargain out each detail of the transaction."). For a case law example, see Lewis v. Benedict Coal Corp., 361 U.S. 459, 468-69 (1960) ("[I]t may be fair to assume that had the parties anticipated the possibility of a breach by the promisee they would have provided that the promisor might protect himself by such means as would be available against the promisee under a two-party contract.").
72. Goetz & Scott, supra note 71, at 971 (asking, "[W]hat arrangements would most bargainers prefer?"). This approach, according to Ayres and Gertner, is a "natural outgrowth of the transaction cost explanation of contractual incompleteness. Lawmakers can minimize the costs of contracting by choosing the default that most parties would have wanted." Ayres ourts employ a mix of majoritarian and penalty defaults. But it does no more than rationalize these practices, for there is no way to measure the variables that determine the relative efficiency of the rules.").
were most likely to want. 75 Later writers suggested that the gaps might be filled with terms that were most likely to be efficient over the long run of such contracts 76 or that might be chosen to achieve the greatest social welfare. 77 This default idea has been extended in many directions. One extention is to statutes that will be applied in construing contractsparticularly the U.C.C. Many of the Article 2 provisions dealing with contract construction can be thought of in this way, although contract construction can also be aided by the parties' course of performance under the contract, their course of dealings in past contracts, or usage of the trade within an industry. 78 So is the doctrine that the general law will become a part of each contract. 79 My study tests still another possibility for the default of joint custody here. What if joint custody presumptions function as a set of "penalty default rules," designed to ensure that the parties contract around them 80 or at least reveal privately held information? 81 This theoretical possibility was suggested in the commercial context by Professors Ian Ayres and Robert Gertner. 82 Thus, setting a default quantity at "zero," as the U.C.C. does, forces the parties to specify 75. Ayres & Gertner, supra note 4, at 95; see also Posner, supra note 74, at 839-41 (noting that to interpret ambiguous contract terms, courts might impose "majoritarian defaults" or might interpret terms according to what the parties would have expected had transaction costs been zero).
76. Thus, for example, placing the risk on the party most likely to be able to insure against it is most efficient. So is the ubiquitous doctrine of construing the contract against the drafter. ) ("It is a fundamental principle that 'All contracts are made subject to any law prescribing their effect, or the conditions to be observed in their performance; and hence the statute is as much a part of the contract in question as if it had been actually written into it, or made a part of the stipulations.' ").
80. See, e.g., Ayres & Gertner, supra note 4, at 91. Penalty defaults are designed to give at least one party to the contract an incentive to contract around the default rule and therefore to choose affirmatively the contract provision they prefer. In contrast to the received wisdom, penalty defaults are purposefully set at what the parties would not want-in order to encourage the parties to reveal information to each other or to third parties (especially the courts).
Id.
81. Id. at 94. In a provocative piece, Omri Ben-Shahar and Lisa Bernstein argue that sometimes the expectation damages measure is information-forcing in circumstances when the parties want more to keep information about costs, availability of suppliers, customer data, and business plans secret. Omri Ben-Shahar & Lisa Bernstein, The Secrecy Interest in Contract Law, 109 YALE L.J. 1885, 1886 (2000) . They argue "that given the liberal approach to discovery in effect in American jurisdictions, the [Uniform Commercial] Code's remedial provisions are not mere default rules, but rather are quasi-mandatory rules that cannot be fully contracted around." Id. at 1889. 82. Ayres & Gertner, supra note 4, at 91. some other quantity. 83 Similarly, setting the availability of consequential damages at "zero" forces the party for whom they matter to contract for their recovery (probably at a higher contract price). 84 Again, the law has extended the problem beyond simple contracts. For example, Scott Baker and Kimberly D. Krawiec 85 develop a theory of permissible congressional delegations that inquires about the purpose for the legislative incompleteness. 86 I realize that the ALI reporters themselves were struggling in the Principles of Marital Dissolution with the problem phrased in a slightly different way: the rules/discretion debate. 87 Many family law academics are loath to delegate too much to judges, particularly in the custody area. 88 That is because the parties themselves have more in-83. Id. at 95-96 ("If the parties leave out the quantity, the U.C.C. [ § 2-201] refuses to enforce the contract. . . . The zero-quantity rule can be justified because it is cheaper for the parties to establish the quantity term beforehand than for the courts to determine after the fact what the parties would have wanted." 86. Baker and Krawiec argue that, When faced with an interpretation dispute regarding an incomplete statutory provision, courts should first endeavor to discover the reasons for statutory incompleteness. If the provision is incomplete for strategic reasons, meaning that lawmakers created an intentionally incomplete statute in an attempt to shift responsibility for the negative impacts of law to other governmental branches, then the courts should penalize lawmakers by holding that the provision is so incomplete that it amounts to an unconstitutional delegation of legislative authority. In this way, the courts encourage legislative reconsideration or, in anticipation of the penalty default, induce more precise legislative drafting. Id. at 664. 87. ALI PRINCIPLES, supra note 2, § 2.02 cmt. c, at 98 ("The question for rule-makers is not whether the law in this area should require determinacy or permit unbridled judicial discretion. It is, rather, what blend of determinacy and discretion produces the best combination of predictable and acceptable results, and what substantive values are most appropriately reflected in the mix."); see also Marsha Garrison, How Do Judges Decide Divorce Cases? An Empirical Analysis of Discretionary Decision Making, 74 N.C. L. REV. 401, 514 (1996) (noting the convergence between discretion and rules, as discretionary standards applied through informal rules of thumb and formal precedents "typically . . . become more rule-like," while "rules tend to produce exceptions"); Mary Ann Glendon, 88. ALI PRINCIPLES, supra note 2, § 2.02 cmt. d, at 98. However, the law can attempt to stimulate, or at least not inhibit, the motivations of parents to do well by their children. One of the ways it can do this is by respecting the decisions parents have made about their children in the past and by encouraging their planning for their children's future. Id.
formation and know their parenting capabilities better than the courts are likely to know. 89 Court-imposed solutions are less likely to be successful over the long run 90 because the parties will not have "bought into" them. 91 Theoretically at least, the parties will learn about their own parenting styles and capabilities as they make plans for the children. 92 Judges also may not be consistent in their attitudes about what makes good parents. 93 Some might disfavor working women in favor of fathers who had remarried stay-at-home wives. 94 Others might prefer women to men, simply out of gender bias, 95 or impose their own cul-89. Burchard v. Garay, 724 P.2d 486, 498 (Cal. 1986) (Mosk, J., concurring) (noting that parents have better information upon which to make a decision about custody and truly love their children); UTAH CODE ANN. § 30-3-33(1) (West, Westlaw through 2005 second Special Sess.) ("[P]arent-time schedules mutually agreed upon by both parents are preferable to a court-imposed solution."). Compare, in the commercial context, the words of Robert E. Scott:
Thus, at bottom the case for formalism in relational contract turns on the relative implausibility of the empirical conditions necessary for activist incorporation: competent courts and incompetent parties. The evidence from the cases adjudicating contract disputes under both the Code and the common law is that the more likely empirical condition is competent parties and incompetent courts. Scott, supra note 74, at 875.
90. See ALI PRINCIPLES, supra note 2, at 8 ("Chapter 2 assumes that parental agreement is, generally speaking, good for children, and that it is difficult for courts to accomplish meaningful review that is likely to improve measurably those agreements.").
91. See, e.g., MACCOBY & MNOOKIN, supra note 23, at 41-42 (discussing the inability of courts to obtain information about family circumstances, the vagueness of standards for reviewing agreements, and the court's lack of control over parents to enforce agreements as written); Carl E. Schneider, On the Duties and Rights of Parents, 81 VA. L. REV. 2477, 2485-86 (1995); Elizabeth S. Scott & Robert E. Scott, Parents as Fiduciaries, 81 VA. L. REV. 2401, 2463 (1995) (explaining that parental "rights" are important not for their own sake, but as a necessary part of the precommitment bargain that creates inventive for parents to act responsibly toward their children, and provides an "inducement to satisfactory parental performance").
92. This is part of the rationale for the rapidly growing idea of the "parenting plan." See ALI PRINCIPLES, supra note 2, at 6 ("The cornerstone of Chapter 2 is the parenting plan, which is an individualized and customized set of custodial and decisionmaking arrangements for a child whose parents do not live together."); MO. ANN (upholding finding against a "strongwilled" "career mother" who believed that a "life limited to homemaking is not adequate to fulfill her needs"); Fennell, 485 N.W.2d at 863 (affirming order granting custody to the father); Hoover (Letourneau) v. Hoover, 764 A.2d 1192, 1194 (Vt. 2000) (affirming order granting custody to the father); Patricia Ann S. v. James Daniel S., 435 S.E.2d 6, 16 (W. Va. 1993) (Workman, C.J., dissenting) (explaining that "both the family law master and the circuit court appear to have been bowled over by the fact that the father helped in the evenings and weekends"). See generally Karen Czapanskiy, Volun-tural stereotypes. 96 Trying to get the parents to focus on what would be best for their children 97 might simply produce better results for the children. It would also have the desirable effect of reducing litigation, always draining and expensive 98 but potentially devastating for children. 99 State court trial judges who face family law cases for about half their caseload particularly wish not to have to "play Solomon" in custody situations. 100 Since most of them were not family practitioners themselves, they are far more comfortable dealing with the financial problems of divorcing couples than treading the unaccustomed terrain of psychology and social work. 101 The available materials suggest that the drafters of the ALI Principles considered the socially desirable rule in drafting its replication-of-existing-arrangements custody presump- 96. ALI PRINCIPLES, supra note 2, at 12 ("Chapter 2 prohibits consideration of race, ethnicity, sex, and sexual orientation. It also limits consideration of religion and sexual conduct to circumstances in which the child would otherwise be harmed, and it allows consideration of the parents' financial resources only to the extent necessary to consider whether the otherwise appropriate custodial arrangements would be feasible.").
For a famous Iowa case in which the grandparents' lifestyle was a factor in deciding against a widowed father, see Painter v. Bannister, 140 N.W.2d 152 (Iowa 1966).
97. Note the tone of ALI PRINCIPLES, supra note 2, at 7 ("As parenting plans move parents toward richer and fuller plans for the child, the limitations of traditional 'custody' and 'visitation' terminology become apparent.").
98. See, e.g., Sinsabaugh v. Heinerscheid, 428 N.W.2d 476, 481 (Minn. Ct. App. 1988) (Foley, J., concurring) (noting that the litigation cost the mother $30,000, or two-thirds her annual income, and the father $50,000, or about half his annual income); In re Marriage of Rolfe, 699 P.2d 79, 81 (Mont. 1985) (conflicting testimony, including experts, took four days). In one study of one hundred appellate cases in each of the years 1920, 1960, 1990 and 1995, the use of experts rose dramatically so that by 1995, experts were mentioned in thirty-eight percent of the cases. Mary Ann Mason & Ann Quirk, Are Mothers Losing Custody? Read My Lips: Trends in Judicial Decision-Making in Custody Disputes-1920 Disputes- , 1960 Disputes- , 1990 , and 1995, 31 FAM. L.Q. 215, 231 (1997).
99. Cochran, supra note 29, at 1; Mnookin & Kornhauser, supra note 29. Note that even in the case where the parties could not agree, the ALI proposal was designed to have the default be the "best interests" test:
The most important section, Bartlett claimed, is 2.09, on Allocation of Custodial Responsibility. This imposes an "approximation standard" that requires allocation roughly proportionate to the amount of time that each parent has spent performing caretaking functions before separation-or if they never lived together, before the filing of the action. If such allocation would be manifestly harmful, or if the court cannot ascertain a prior history, it is to default to the best interests standard, she added. 105 This would seem to fit the "penalty default" explanation. Interestingly, in a study Michael Alexeev and I did in 1993, we found that in Wisconsin, which had a predictable joint custody rule, the parties litigated far more often and fathers were willing to give up property for a lesser share of custody as compared to Virginia, which had an indeterminate "best interests" rule. 106 We generalized that "if the endowment point (or anticipated judicial outcome) bears very little relationship to what the parties really want, they are more likely to be forced to resolve their disputes themselves. They are, in effect, cast upon their own resources, because the threat of litigation is not credible." 107 102. See ALI PRINCIPLES, supra note 2, § 2.02 cmt. b, at 96 ("Acceptance of the rules governing the allocation of responsibility for children also depends on the consistency between these rules and society's basic values, such as freedom of religion, the ability to relocate geographically, and equal treatment based on race and sex."). Discussing the use of past caretaking allocations to govern post divorce custody,
ALI Debates New Custody and Child Support Principles
The allocation of custodial responsibility presumed in Paragraph (1) yields more predictable and more easily adjudicated results, thereby advancing the best interests of children in most cases without infringing on parental autonomy. It assumes that the division of past caretaking functions correlates well with other factors associated with the child's best interests, such as the quality of each parent's emotional attachment to the child and the parents' respective parenting abilities. It requires factfinding that is less likely than the traditional best-interests test to require expert testimony about such matters as the child's emotional state or developmental needs, the parents' relative abilities, and the strength of their emotional relationships to the child. Avoiding expert testimony is desirable because such testimony, within an adversarial context, tends to focus on the weaknesses of each parent and thus undermines the spirit of cooperation and compromise necessary to successful post-divorce custodial arrangements; therapists are better used in the divorce context to assist parents in making plans to deal constructively with each other and their children at separation. Id. § 2.08, cmt. b. Fashioning arrangements based on patterns of past caretaking is calculated to preserve the greatest degree of stability in the child's life.
103. Or, for that matter, in Iowa, where denial of joint custody once one party requests it requires the judge to provide written findings of fact and conclusions of law saying why joint physical custody will not be in the child's best interests. IOWA Finally, I would like to muse once again in this context about whether family law operates like the law of commercial contracts. 108 The law-and-economics view of commercial contracts is that they operate in a real market where information flows freely and rapidly. 109 Contracting parties are relatively sophisticated, have clear ideas about their options, 110 and can rationally decide what to put in contract and what to leave until later (or to chance). 111 They can follow several schemes to minimize loss from this contract: they can hold a portfolio of such contracts, 112 or they can insure against risk. 113 They can breach if they wish to cut their losses. 114 They can choose to isolate their investments from the rest of their wealth (by choosing a corporate form or by investing only as limited partners) in a way that married cou-108. These musings are different from the ones permeating the PRINCIPLES dealing with rules/discretion problems, or allocations between the parties themselves and the courts. For my discussion of these issues in the context of child custody, see Margaret F. Brinig 109. Easterbrook and Fischel note the following: Professionals trade among themselves in a way that brings the present value closer to the future value; if it is known that the stock will be worth twenty dollars in a year, then people will bid that price (less the time value of money) now. No one has a good reason to hold off in this process, because if he does someone else will take the profit. The more astute the professional investors, and the more quickly they can move funds into and out of particular holdings, the faster the process of adjustment will occur. . . . The price reflects the effects, good or bad, of corporate law and contracts, just as it reflects the effects of good and bad products. This is yet another example of the way in which markets transmit the value of information through price, which is more "informed" than any single participant in the market. Easterbrook & Fischel, supra note 4, at 1431. 110. Note that "[t]he corporation's choice of governance mechanisms does not create substantial third-party effects-that is, does not injure persons who are not voluntary participants in the venture." Id. at 1429-30. That is because "[i]nvestors, employees, and others can participate or go elsewhere." Id. at 1430. 111. Charles J. Goetz & Robert E. Scott, Principles of Relational Contracts, 67 VA. L. REV. 1089, 1089-90 (1981) ("Parties in a bargaining situation are presumed able, at minimal cost, to allocate explicitly the risks that future contingencies may cause one or the other to regret having entered into an executory agreement.").
112. See, e.g., Alan Schwartz & Robert E. Scott, Contract Theory and the Limits of Contract Law, 113 YALE L.J. 541, 550 n.16 (2003) ("The risk-aversion or profit-maximization assumption for firms follows from [the fact that] the amount at stake in any one contract commonly is small in relation to the size of the firm, so firms actually hold contract portfolios.").
113. Id. at 599 ("This is because buyers in general are better insurers against lost valuations of specialized investments than are sellers; buyers usually are better informed than sellers about the consequences of sellers' breach. Excusing the seller requires the buyer either to insure on the market or to reveal its valuation to the seller.").
114. This is called the doctrine of "efficient breach." See, e.g., POSNER, supra note ples, certainly, cannot easily do. 115 There are few problems in commercial contracts with third party externalities, since "third parties may be able to protect themselves without immutable rules." 116 One reason a strong joint custody presumption is not likely to work as a penalty default rule is that divorcing couples cannot procure insurance that the other party will perform as agreed during the marriage (let alone following a divorce), 117 and hedging is at best nonproductive in this context, where hedging behavior probably means remarriage. 118 Nor can there be an "efficient breach" 119 of a separation agreement, although there can be modification of a court order. Further, for couples with minor children, there are always third parties. Finally, by avoiding the default solution, what kind of information would the parties be revealing? 120 If their real wish is to have the children live with them, the only way they would demonstrate that desire would be to trade off financial assets, which of course is hard on children and disadvantages the parent who would arguably do the best. 121 If one demurs because of concern about the other party's sincerity in asking for joint custody, the reluctance might be misconstrued as a failure to cooperate (which in Oregon will affect the custody award).
While the Oregon statutes that frame our discussion here, like most state laws, do not state an explicit preference for joint custody, shared custody (or shared parenting) is certainly encouraged by section 107.179, which refers cases in which the parties cannot agree on joint custody to mediation, 122 ncertainty about the outcome of custody disputes leads to the irresistible temptation to trade the custody of the child in return for lower alimony and child support payments, [and is] very destructive of the position of the primary caretaker parent because he or she will be willing to sacrifice everything else in order to avoid the terrible prospect of losing the child in the unpredictable process of litigation."); see also Neely, supra note 29, at 170-72. For a novel exploring these problems, with parents who were willing to sacrifice nothing except their child, see (1) When either party to a child custody issue, other than one involving temporary custody, whether the issue arises from a case of marital annulment, dissolution or separation, or from a determination of paternity, requests the court to grant joint custody of the minor children of the parties under ORS 107.105, the court, if the other party objects to the request for joint custody, shall proceed under this section. The request under this subsection must be made, in the petition or the response, or otherwise not less than 30 days before the date of trial in the case, except for good cause shown. The court in such circumstances, except as provided in subsection (3) of this section, shall direct the parties to participate in mediation in an effort to resolve their differences concerning custody. The court may order such participation in mediation within a mediation program established by the court or as conducted by any mediator approved by the court. Unless the court or the county provides a mediation service available to the parties, the court may order that the costs of the mediation be paid by one or both of the parties, as the court finds equitable upon consideration of the relative ability of the parties to pay those costs. If, after 90 days, the parties do not arrive at a resolution of their differences, the court shall proceed to determine custody.
(2) At its discretion, the court may: (a) Order mediation under this section prior to trial and postpone trial of the case pending the outcome of the mediation, in which case the issue of custody shall be tried only upon failure to resolve the issue of custody by mediation;
(b) Order mediation under this section prior to trial and proceed to try the case as to issues other than custody while the parties are at the same time engaged in the mediation, in which case the issue of custody shall be tried separately upon failure to resolve the issue of custody by mediation; or (c) Complete the trial of the case on all issues and order mediation under this section upon the conclusion of the trial, postponing entry of the judgment pending the court to consider awarding custody jointly. 123 In addition, 1997 legislation noted in its very first section that it was state policy to "[a]ssure minor children of frequent and continuing contact with parents who have shown the ability to act in the best interests of the child." 124 The effect of this legislation was to strengthen the power of noncustodial parents, since denial of access to the children would give the right to terminate spousal or child support, change the parenting plan, 125 or obtain an award for "makeup" visitation. The legislative history for the bill shows that it was a compromise between men's rights groups and those concerned about domestic violence. 126 outcome of the mediation, in which case the court may enter a limited judgment as to issues other than custody upon completion of the trial or may postpone entry of any judgment until the expiration of the mediation period or agreement of the parties as to custody.
(3) If either party objects to mediation on the grounds that to participate in mediation would subject the party to severe emotional distress and moves the court to waive mediation, the court shall hold a hearing on the motion. If the court finds it likely that participation in mediation will subject the party to severe emotional distress, the court may waive the requirement of mediation. [This was added in 2003.] (4) Communications made by or to a mediator or between parties as a part of mediation ordered under this section are privileged and are not admissible as evidence in any civil or criminal proceeding.
Id.
123. Note the change from "may" to "shall" in 1997 Or. Laws Ch. 707 (S.B. 243). 124. 1997 Or. Laws Ch. 707 (S.B. 243). 125. One Oregon fathers' rights group that lists the Oregon legislation as a "fatherfriendly" piece of legislation is Fathers Online. Fathers Online, http://www.peak.org/ ~jedwards/fafr97.htm#243 (last visited Oct. 17, 2005).
As the recitation of remedies under the legislation shows, see 1997 Or. Laws Ch. 707 (S.B. 243), many of the changes were administrative, making it easier for a party without legal counsel to enforce visitation and parenting rights, theoretically to the same extent as they can enforce child support awards. The statute also renamed "visitation" "parenting time" to make the difference one of quantity rather than quality. OREGON TASK FORCE, REPORT, supra note 10, at 11. In Iowa, however, effects would predictably be far stronger, since the 2004 changes were more substantive.
126 . Hearing on S.B. 243, 244, 245, and Fahey's testimony shows that he believed that unless the judge had "hard facts to the contrary," joint custody should be awarded. Id. The language changing "may" to "shall" was added to S.B. 243, and it now appears as part of OR. REV. STAT. § 107.105(1) (West, Westlaw through 2005 Reg. Sess.). " 'It sets clearly a policy that in the absence of abuse or neglect, that it's important for children to have both parents in their lives,' said [Rebecca] Orf, the Jackson County judge. 'It now becomes the policy of the state.' " Maya Blackmun, Divorce Laws Aim to Protect Children, OREGONIAN, Sept. 28, 1997, at B01. "The law also spells out the possible penalties for The rest of this Article will test whether the change in the Oregon Statutes is what most people would want (a standard default term), in which case there should be a substantially higher percentage of joint custody awards after its enactment than before, more mediation, and a higher number of enforcement petitions filed by pro se litigants, or whether it acts to disfavor primary custodial parents (largely women), as Mnookin and Kornhauser's analysis would suggest, in which case there should be lower child support or property judgments than before enactment. If the legislation functions as a penalty default, there should be more agreements after the statute and more filings of domestic abuse petitions, whether or not justified, to avoid application of the rule. If it does not function as a default rule, one would predict an increase in various kinds of transaction costs, including more court filings generally and higher fees. What we find is some evidence of all these possibilities, with quite strong effects even though this "event study" is hardly ideal, since the 1997 changes in law were subtle and largely procedural. 127
III. THE DATA
Between 1995 and 2002, there were approximately 125,000 divorces in Oregon. 128 As each Oregon divorce is granted, the Circuit Court clerk sends information to the division of Vital Records of the Department of Health and Human Services. This information, more thwarting visitation-such as cutting alimony or child support, or ordering makeup visitation time or a hearing to change custody-for families and judges to better understand." Another article noted:
A bill to help both parents have a role in raising their children after a divorce won final approval Tuesday in the Oregon Legislature.
Senate Bill 243 would give judges more power to enforce visitation rights for noncustodial parents, even to the point of stopping child and spousal support payments. It also would require divorcing couples to develop parenting plans. Jeff Mapes, Lawmakers Put More Parenting in Divorce, OREGONIAN, June 25, 1997, at B01.
127. In fact, as William Howe of the Oregon Task Force suggests, if the statute was designed to increase joint parenting (meaningful contact), we have no way to measure this subtle variable (even as grossly as through hours with a parent) with our data. E-mail from William Howe to author, supra note 9.
128 extensive than that collected in most states, 129 includes the names, counties of birth and residence of each spouse, the age of each spouse, the date of marriage, separation and divorce, the identity of the plaintiff in the divorce action, the number of the marriage for each spouse, the date and way the previous marriage ended, the education and race of each spouse, the number of minor children in the household, and the custody awarded for each child. I obtained copies of all this information. In addition, I matched each divorce to the Oregon Online Judicial Information Network (OJIN) to obtain specific information about the court proceedings surrounding the divorce. Since 1991, OJIN has collected case information from each county's circuit courts, which it makes available free of charge at various sites in Oregon and, for a setup and hourly fee, to online users elsewhere. 130 The OJIN makes information data collection possible for each case on attorney representation, the number of court incidents (including motions), the amount of fees charged, whether a party alleged domestic violence (and whether a protective order was issued), whether one alleged failure to pay child support or sought to change visitation or custody, and so forth. First, I randomly selected 500 cases involving children for each of the eight years involved, nearly three years before the statute went into effect in late 1997 and slightly more than five years thereafter. 131 After matching the two electronic databases for the 500 cases, identifying information was deleted from the files.
Each of the 4000 cases was coded for a total of eighty variables, thirty-eight of which came from the divorce certificates. 132 After a few files were eliminated because the court records were missing or because neither parent received custody of the children, 133 data analysis began. Descriptive variables appear in Table 1 . Correlations revealed relationships between several variables of interest, particularly whether the couple's separation took place after the statutory revi-129. The only other states that continue to collect as much data, since the National Center for Health Statistics stopped compiling individual divorce data in 1995, are Connecticut, Montana, and Virginia. None of these states has judicial records online.
130. In order to obtain the data, human subjects review board permission was given for the matching, based upon names and type of actions that the process required.
131. SPSS, the statistical program, allows a random selection of any given number of cases. There were in excess of 7000 cases with children each year.
132. All files were cross-checked randomly by a second coder, and those files involving some discretion on the part of the law student involved, such as whether a domestic violence petition resulted in more than a fleeting protective order or whether mediation actually resolved the case, were reviewed a second time by Brinig. 133. In 166 cases, someone other than the parents ended up with custody. This result could have been because the children were institutionalized, because both parents were incarcerated, or because at divorce neither parent wanted to retain custody of the children and allowed other relatives to raise the children. In five cases, data about the children was missing from the divorce certificate. sions went into effect. 134 Significant correlations are reported in boldface in Table 2 135 and can also been seen in Figure 3 . Note that domestic violence petitions are not related necessarily to when the couple separated and, in fact, may have occurred as early as 1982. The interesting date for them, therefore, is whether the petitions were filed before or after the statute's effective date in 1997.
The change in the statute did apparently have one desired effect: there is significantly more joint custody (about 1.3 times the amount from prior years, or 30% more) in cases where the couple separated after the statute took effect than before. 136 (See Table 3 .) However, this increase is not inconsistent with the trend towards joint custody in Oregon. (See Figure 4. ) Although there are more joint custody awards for the couples who separated after 1997 than in the preceding years, a longer view shows that this result might have occurred even without the change in statute. 137 This comes out of the wives' share-they have custody less often, while husband and split custody also increased, though less dramatically. (See Table 2 .) After reading Mnookin and 134. According to Oregon law, statutes ordinarily become effective ninety days after the date of passage (here, July 30, 1997). Although divorce laws and procedures theoretically may be salient before their passage, they will likely affect couples' behavior when they are actively engaged in the divorce process and after divorce. The date of their separation seemed to be the best approximation available in each case.
135. Some of these correlations are interesting, but they are not related to our story. For example, separation after the statute is negatively related to the number of children in the household. Because the children in most cases were conceived without any thought of the divorce rules, there is probably no causal relationship one way or the other. The statistical significance is likely due to the national trend for lower fertility (fewer children). See STEPHANIE J. VENTURA ET AL., U.S. DEP'T HEALTH & HUMAN SERVICES, REVISED PREGNANCY RATES, 1990-97, AND NEW RATES FOR 1998-99: UNITED STATES 13 tbl.4 (2003), available at www.cdc.gov/nchs/data/nvsr/nvsr52/nvsr52_07.pdf. For a chart adding 2000 and 2002 data, see http://www.infoplease.com/ipa/A0922182.html (last visited Jan. 28, 2005) .
Similarly, the positive correlation between the wife's total years of education and separation after the statute undoubtedly has more to do with the increasing numbers of women seeking higher education. U.S. CENSUS BUREAU, YEARS OF SCHOOL COMPLETED BY PEOPLE 25 YEARS AND OVER, BY AGE AND SEX: SELECTED YEARS 1940 TO 2004, tbl.A-1, http://www.census.gov/population/socdemo/education/tabA-1.pdf. We might be more interested in the lower number of domestic violence orders issued, the fewer modifications of child support, the higher judgments outstanding, the higher percentage of cases filed by husbands (or both parties), or the larger number of cases resolved by agreement, especially mediation. The boldface indicates correlations significant at a higher than 0.95 probability that chance was not involved.
136. Again, please note that the Oregon terminology, as opposed to the way the federal government wants the status classified, and therefore the way the National Center for Health Statistics recorded the result is "parenting arrangements."
137. This "longer view" was calculated using data from the National Center for Health Statistics, Marriage and Divorce Data, 1989-95 (issued Oct. 1997), available at http://www.nber.org/data/marrdivo.html. I extracted the Oregon divorces (a sample of the total divorces in the state-a total of 22,019 for the seven years), and eliminated those with missing custody data or those with no children. I totaled the number of children in each custody arrangement and divided the "joint custody" number by the "total number of custody children." Kornhauser, 138 we might expect a change affecting custody rules to cause would-be sole custodial parents to settle for lower child support in order to get the custody they wanted. As far as the correlations and regressions show, there was statistically significantly lower child support. (See Tables 2 and 4 .) In addition, the real amount decreased further, given inflation. 139 The law also apparently increased the number of domestic violence complaints, the number of complaints that resulted in domestic violence orders, and the number of cases in which complaints did not result in orders. The change in the law apparently is also related to an increase in the petitions for modification of custody and visitation following divorce. (See the last two rows of Table  2 .) It also is related to increases in the litigation (per year) couples experience in Oregon (see Table 2 , incidents/years between divorce and 2004), the number of failed mediations (see Table 2 , mediation, no settlement), and the fees paid the court (see Table 2 , fees charged). Contrary to the prediction made by the Task Force in Oregon, the number of pro se petitioners, even for parenting time modifications, did not increase following the enactment of the legislation 140 (see Table 2 , neither represented by attorney), nor was there a statistically significant increase in filings to enforce visitation per year by pro se petitioners (see Table 2 , pro se parenting time/custody motions per year, and Table 9), though there was a significant increase in these motions when either party was represented. 141
IV. REGRESSION ANALYSIS
In order to rule out the possibility that the apparent relationships are caused by other variables, I devised a series of regression equations. They were designed to test the effects of the 1997 legislation on variables that might help answer the question of whether or how 141. See the regression results provided in Table 10 , infra. When either spouse was represented, the correlation with custody or parenting time motions per year is 0.835 (0.000). joint custody functioned as a default rule. Results are displayed in Tables 3 through 10 . Table 3 addresses most directly whether the 1997 legislation functions as a kind of traditional default rule, prescribing a presumption that couples would want, if left to their own. 142 The variable of most interest here, as with all the regressions reported, is "separation after the custody statute took effect." 143 The entire equation predicts nearly 4% of the variance in the outcomes (joint custody rather than mother, father, or split custody). Held constant were other things likely to predict joint custody, particularly those associated with wealth, such as whether a spouse is on welfare; length of the marriage which would be associated with the age of the children, otherwise not in our data; whether the husband had been married previously; 144 number of children in the household, which would be expected to be negatively related, given the logistics of such a venture with many children; and issuance of an abuse restraining order, which would also be predicted to be negatively related, since the statute so prescribes. 145 Table 3 shows that indeed joint custody did significantly increase following the 1997 legislation: in fact, it was 30% more likely to be awarded. However, as I noted previously, this increase might well have happened in any event-the only year in which the increase seems out of place is the year the statute went into effect. (Additionally, given the strength of the presumption, we might expect something approaching or exceeding 50%, rather than the 27% awarded after 1997.) Other large and significant coefficients were for the abuse restraining order (less than 40% as likely to award joint custody), spouse on welfare (only 60% as likely), and whether the husband had married previously (less than 90% as likely). There is some reassurance that the "penalty default" consideration was not operating here, since the number of false claims of domestic violence was barely influenced by the legislation. 146 142. However, as noted before, this is to some extent the wrong variable. We really want to know not whether the total amount of petitions in these cases increased when the couple separated after the statute's effective date, but whether petitioning did.
143. Whether the couple separated after November 1, 1997 turns out not to be as interesting as when the domestic violence petitions were filed.
144. At least some of the previously married husbands may have had children from these relationships as well. Even if they did not, they might not take divorcing quite as seriously or might bank on marrying yet again and establishing a new family.
145. See OREGON TASK FORCE, REPORT, supra note 10, at 18. 146. Because a spouse who could "get out of " joint custody might claim domestic violence even when there had been none, we did not include the variable in the same equation. Table 2 shows that there is no significant correlation with separation after the change in statute (more domestic violence allegations than orders, or false claims), and the correlation coefficient is tiny in any event.
The joint custody variable will be endogenous in the child support table, and because the equation had a binary dependent variable and a normal system of equations could not be used, predicted values (residuals) were saved and used in the next equation (for Table 4A Tables 4A and 4B consider whether the change in the Oregon Statutes operated in the way Mnookin and Kornhauser predicted: with a decrease in child support. 147 The table shows that separation after the custody statute took effect, holding other things constant, was statistically significantly related to a decrease in the absolute dollars of child support awards, though the difference was quite small ($63). 148 The joint custody predicted (or residuals) variable, which would be expected to be negative, in fact was negative and significant, though it had a much smaller effect ($7.85 less) than separation after the statute. However, as the discussion regarding the correlations goes, 149 a relatively constant amount translates into a net loss in buying power for the custodial parent because of inflation during the same time period. If the frequencies for each value are considered, it seems apparent that there was quite substantial variation from the amounts provided in the Child Support Guidelines, which should have looked like a series of steps. (See Figure 1 .) Lumped together into ranges, however, a clustering toward the lower end of the distribution is quite apparent. (See Figure 2 .) The biggest effects seen in the standardized coefficients of Table 4 are (positively) when the wife is represented by an attorney and (negatively) when the population density of the county is high, (meaning that higher child support awards were given in rural areas, which is quite puzzling since the guidelines are supposed to be effective statewide. Although the Mnookin and Kornhauser hypothesis cannot be conclusively proven or disproven by this result, it is perhaps significant that wives that are represented do better. Of course, this result may simply be another reflection of the effect of a higher income.
Tables 5A through 9 consider various types of transaction costs that might be associated with the change in the statute; it is here that the most significant results of the change can be seen. Tables 5A and 5B consider motions to modify or enforce child support. Although the absolute number of cases with motions to modify decreased significantly following the statute, this result is not surprising because there was little occasion or reason to modify if the divorce, for example, was granted in 2002. A new variable was constructed that considered the motions to modify per year between the granting of the and 4B). The predicted values of the child support regression were fed into the child support motion/year equation reported in Table 5A and 5B. 147. Judgment, unfortunately, cannot be used to address the share of marital property awarded the wife. More often than not, instead of a property settlement, it reflected a judgment for past due child support.
148. This calculation holds other things, like joint custody, constant. Considered independently, support decreased from $370.13 before the statute took effect to $341.03 afterward. See infra Table 11. 149. See discussion accompanying supra note 134. divorce and 2004. 150 Table 5 shows that following the statute, the number of cases with at least one motion to modify or enforce child support per year following the divorce significantly increased, with a slightly smaller effect than the amount of child support predicted in the preceding equation, but a larger one than whether or not a domestic violence order had been issued in the case. 151 Again, also important is whether either spouse was represented by an attorney (the coefficient for the pro se cases was negative). Table 6 shows whether the incidence of domestic violence allegations changed when the new statute took effect. 152 Since these filings primarily take place before the divorce, 153 they are not affected as are child support motions by the passage of time, so "per year" calculations were not used. There, the divorce law had precisely the effect that the skeptics of the statute would not have anticipated: the number of domestic violence complaints increased by more than four times following enactment of the statute. 154 This variable was by far the most influential. Table 7 looks at the numbers of abuse orders issued but finds a decrease of about twenty percent, again with statistical significance. Other important variables include number of children (positive), length of marriage (negative), whether the wife petitioned for divorce (positive), and whether the spouses were represented by an attorney (positive-those who were pro se were less than seventy percent as likely to obtain an order). Table 8 considers failed mediations: cases in which there was an assignment to mediation (as under the statute there must often be in Oregon custody disputes), but the mediator was not able to resolve the custody issue, and the case therefore went to trial (about four 150. A similar, though logistic regression with Cox and Snell R 2 of 0.116 was run holding the year of divorce constant (i.e., as an independent variable). In this regression, too, the number of cases with motions to modify or enforce increased significantly following the statute (exp. 1.38, sig. at 0.030).
151. Unlike the "false claims" problem, we could not predict that the actual incidence of domestic violence would increase as a result of the statute, so we could not include it in the equation. We could not include petitions relating to changes in or enforcement of custody or parenting time since these petitions would often be related to motions to modify child support per year. In fact, the correlation coefficient was 0.198 and was statistically significant.
152. Please note that for Table 6 and Table 7 , the R 2 are very small (0.044 and 0.042, respectively). This data means that the vast majority of the differences in whether domestic violence was alleged or proven does not come from factors that were observable in our data.
153. In perhaps a dozen instances, the abuse claim was included in the divorce-related filings rather than considered separately. In less than five, it occurred after the divorce.
154. There was a domestic abuse petition in twenty-four percent of the cases. This statistic partly corroborates the finding of Demie Kurz that about seventy percent of the divorces in Pennsylvania that she studied involved domestic violence, although orders were issued here in only slightly more than twenty percent of the divorces. DEMIE KURZ, FOR RICHER, FOR POORER: MOTHERS CONFRONT DIVORCE 33, 52-53 (1995). The same result holds true if the domestic violence allegation variable is made binary and a logistic regression run. percent of the cases). Again, only a tiny percentage of the variance was explained by the three variables in the equation, 155 but the legislation does seem to more than quintuple the likelihood of a failed mediation. The failed mediation result appears to be related to the per capita income of the county, though the actual effect is negligible.
The 1997 legislation was in part designed to cut down on court time, that is, to streamline the process. In fact, it has apparently had the opposite effect, since, as Table 9 shows, the number of incidents per year has substantially increased since the legislation took effect, and the coefficient for this variable is by far the largest in the equation. Other things that are associated with more court incidents are representation (for either party) and whether an abuse restraining order was entered. The amount of child support is also related to the average incidents per year.
Finally, Table 10 considers whether the legislation increased the number of motions to modify or enforce parenting time or child custody. Again, because these motions always followed the divorce, the number had to be divided by the number of years that had passed since the divorce was granted. The answer is that the number did increase significantly. Most of these motions were to enforce parenting time. 156 The motions to modify appeared in a full twenty-three percent of the cases and were, as one would expect, related to the number of children in the household. If the desire of the legislation was to make it easier for unhappy parents to enforce their visitation time, its purpose was clearly met. If it was to aid unrepresented litigants, it failed, since these litigants were importantly and significantly less likely to bring actions. If it was to cut down on court time, it has just as clearly failed.
V. CONCLUSION
What can be made of the Oregon custody legislation? Placing a greater emphasis on joint custody through making cooperation a positive factor, streamlining the enforcement of custody and parenting time, and renaming what used to be called "visitation" has had an effect on joint physical custody (or parenting time) awards, although not nearly as large an effect as perhaps some of its advocates would have hoped. 157 One possible answer is that joint custody is not 155. The Cox and Snell R 2 was 0.057. This small percentage may be because only four percent of the cases involved failed mediations. They tended to have the largest number of incidents.
156. Many more disputes probably occurred but were settled by the parties. Sometimes, especially in cases where child support was not involved, there were probably adjustments made in custody about which the parties never told the court.
157. Before the statute, about twenty-four percent of the cases resulted in joint custody. After the statute, joint custody awards represented thirty percent of the cases. a true default choice: most people would elect to have some other arrangement and consequently bargain around the new statute. Another possible answer is that in order for a rule like one of joint custody to operate, it must be more absolute, at least in the form of a presumption as in Iowa and Maine.
Evidence of "bargaining around" comes from the decline in the value of child support, including the absolute dollar amount, since the enactment of the statute. While the absolute number has been remedied somewhat under the revised guidelines that took effect in 2003, 158 the lack of significant clustering at guideline amounts (see Figure 1 ) and the fact that higher child support awards are made more often in rural counties indicate that in many, if not most, cases the amount is individually tailored. This leaves room for bargaining, despite the apparent rigidity and statewide applicability of child support guidelines. The data did not permit an analysis of property awards. 159 Perhaps more troubling evidence of strategic behavior can be found in the increase in the number of allegations of domestic abuse where orders were not issued. Although the child support amount did not change much, the number of motions to modify or enforce it did increase significantly following enactment of the statute. Together with an increase in custody and parenting time change or enforcement motions as well as increases in the number of cases in which mediation failed and in the average number of court contacts per year, the statute seems to have failed in its purpose of keeping family law cases out of the court system and in making access more available to pro se litigants.
Although I am trained in family mediation, I cannot find evidence that the mandatory or court-referred mediation plans put into place in Oregon have been particularly successful. Although the percentage settled by mediation changed from four to thirteen percent, the percentage of failed mediations increased as well, from two percent of all cases to six percent. 160 159. The spousal support amount seems to have decreased from an average of $165.89 to $109.52 a month, though it was only awarded in about ten percent of the cases and thus is not statistically significant.
160. These failed mediation cases take up very significant court time. If the case is resolved by some other method, the average number of incidents is thirty-three. If the divorce comes after a trial following a failed mediation, the average number of incidents is fifty-three. volving domestic violence restraining orders seem to be mediated and to fail. (See Table 8 If either party objects to mediation on the grounds that to participate in mediation would subject the party to severe emotional distress and moves the court to waive mediation, the court shall hold a hearing on the motion. If the court finds it likely that participation in mediation will subject the party to severe emotional distress, the court may waive the requirement of mediation. Id. Perhaps another sentence should be added making the exemption automatic if a party objects to mediation and a domestic violence order has previously been issued. 
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